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Agreeing to disagree 
on cohabs
Some family law lawyers asked to draw up ‘unfair’ cohabitation 
agreements are saying enough is enough.
By Jennifer Brown

oanne Stewart hesitates a little 
then utters the words she’s been 

searching for to describe a seg-
ment of clients she’s seeing come 
through her door lately: “They’re 
difficult and perplexing,” she says 
of those asking for what many 
lawyers are calling high-risk 

cohabitation agreements.
She’s talking about a group — large-

ly in their 30s and early 40s — seeking to 
obtain a cohabitation agreement that will 
absolve them of any financial responsi-
bility for the person they may be living 
with right now. While cohab agreements 
are in no way new, some lawyers are get-
ting increasingly uncomfortable with the 
potential liability of these agreements 
down the road.

Mostly, these individuals don’t intend 
to marry and want to set out all their 
financial obligations or lack thereof from 
the start, no matter how long they live 
together. “It becomes readily apparent 
it’s a modern kind of relationship. It’s not 
business, and it’s not an old fashioned 
marriage either,” says Stewart, a partner 
with Lerners LLP and a certified spe-
cialist in family law. “There are a lot of 
young people moving in together who 
were friends; maybe they had sex togeth-
er, then decide to move in together. They 
may or may not love each other.”

The problem, she says, is what will 
the future look like for that couple? Is 
it a 30-year proposition, or two years? 
What’s the fallout over 30 years? What 
if someone gets sick, fired, or pregnant? 
If one person has a stroke, will the other 
look after them? No? “The purpose of 
the contracts is to contract out of what 
the law would say if they were married 

or unmarried; what it would do for you 
or it would obligate you to do,” says Stew-
art. “This group seems to have no sense 
of vulnerability. If they want to leave it 
pretty bland saying ‘I am on my own 
forever and so is the other person’ I prob-
ably won’t do it because it’s not worth the 
risk to me. These contracts have to be fair 
when signed and when looked at later. 
You have to disclose all the financial 
details in order to make a meaningful 
contract. Otherwise it could be declared 

draconian down the road and turn out to 
be the lawyer’s fault. I would not usually 
do those and tell them they need to go 
somewhere else.”

It’s the type of agreement family law 
lawyer Gary Joseph says he is also “really 
reluctant” to draw up — a document he 
says could be viewed as “significantly 
unfair” down the road and come back to 
bite all involved — including the lawyers. 
“I think it’s consistent with the whole 
trend of young people who don’t want to 
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assume responsibility for anything,” says 
Joseph, managing partner of MacDonald 
& Partners LLP in Toronto. “We’re writ-
ing cohab agreements now that say the 
individuals are co-tenants for as long as 
it lasts and when it’s over it’s over, no 
strings attached.”

Joseph says a “prominent family law-
yer” in Toronto just finished a two-week 
trial in which the lawyer was being sued 
by an unhappy client based on a mar-
riage contract he drafted. “There’s not 
enough insurance to protect yourself 
against the claims that can arise out of 
these contracts.”

When lawyers retire, they have to main-
tain run-off insurance, which is forward-
looking liability insurance based on things 
they did in the past. Joseph says it’s impos-
sible to get enough run-off insurance and 
most lawyers can’t afford it when they retire, 
to protect ourselves from future claims that 
could arise from contracts you may have 
done 20 years earlier.

Cohabitation contracts have become 
fertile ground for liability claims against 
family law lawyers. “Not only do we live 
in a society where nobody wants to take 
responsibility, but we also have this blaming 
matrix. The client initially blames the other 
spouse, then blames the other lawyer, then 
blames the judge, and when they run out 
of people to blame, they blame their own 
lawyer,” says Joseph.

Ron Shulman, of Shulman Law Firm 
PC, says over the last five years, he 
has seen more requests from clients to 
“contract out of any legal responsibilities 
arising from a common law relationship.” 
He says, “Their object is to co-habit 
and that’s about it. They want to keep 
their legally independent or single status. 
Their view is it’s not going to be a per-
manent relationship and they will figure 
it out later on.”

He says it isn’t just young profession-
als seeking these “no-strings” contracts; 
older, middle-aged clients are too. But 
the reality is this kind of agreement is 
ripe for challenge in court down the road 
—  something that could be expensive 
for the client and the lawyer. “They very 
often get challenged,” he says. “What 
happens if you have kids and one of the 
individuals stops working and something 
happens?”

Eventually, clients will start to under-
stand that such an agreement may not be 
as simple, or beneficial as they originally 
thought. “The agreement is the same as 
a marriage or separation agreement. The 
requirements still apply — there must be 
financial disclosure, there must be indepen-
dent legal advice for both sides, you must 
consider potential power imbalances before 
signing, and those considerations have to 
be made by the lawyer before it is signed, in 
order to consider if it will stand up and be 
enforceable,” says Shulman.

Like Joseph, Shulman knows of law-
yers  refusing to draft cohabitation agree-
ments for people who have a “short-
sightedness” about their request, on the 
basis of the potential liability if some-
thing goes wrong. “When they come 
in and say they’d like to preserve their 
dating status, yes we want to live together 
but no impact on financial arrangement, 
they’re usually surprised when we start 
asking them questions about what would 
happen if they had kids or bought a 
house. I don’t think they are thinking 
that far,” says Shulman.

If the couple gets married the rights 
of parties change radically. “Married 
couples have statutory property rights, 
so what you can have is a couple comes 
in with nothing and they enter into a co-
tenancy agreement and then get married 
three years later. Then 15 or 20 years 
later, they have a significant property 
asset. It’s really difficult to draft some-
thing to protect your client and yourself 
in those circumstances,” says Joseph.

That often means the conversations 
Joseph has with clients end “rather badly.” 
But he’s not alone in his stance on refus-
ing to draw up cohabitation agreements 
he sees as being unfair. In fact, he says 
a number of senior family lawyers he 
knows will not draft domestic contracts. 
“I think you will see a trend towards it 
because the people I’ve talked to about 
it are very respected family lawyers and 
they are just saying ‘no more.’ That’s 
because it’s impossible to have that crys-
tal ball to be protecting yourself. “One of 
the favourite sports now in family law is 
challenging domestic contracts. As I said 
to a client recently, the fees involved in 
obtaining a marriage contract/cohabita-
tion agreement are relatively modest. 

The fees involved in defending one are 
very significant.”

Lawyer Brahm Siegel, a partner at 
Nathens Siegel LLP in Toronto, says there 
is a way to tackle the problem and it 
involves a “Compact” — a set of stan-
dard procedures he proposes be used 
in all cases involving both marriage and 
cohabitation agreements. He presented 
the idea at a family law summit in March. 
“I want more lawyers to do them and I 
want these contracts to be exactly what 
people intend them to be,” says Siegel. 
“They should be something they can rely 
on, but in order to do that people have 
to put in a bit of work.” The problem, 
he says, springs from the fact that in the 
past lawyers have treated cohab agree-
ments like a will. They try to do it in a 
week and nothing financial is disclosed 
by any of the parties. “In the past lawyers 
have been guilty, in large measure, of 
saying ‘no problem’ because they want 
the money. The Compact tries to set up a 
protocol that everyone follow so we have 
a procedure we can rely on.”

Siegel’s Compact has some manda-
tory clauses that try to ensure if someone 
does try to attack the contract they will 
fail, and quickly fail. The seven steps are 
designed to avoid the problem of people 
claiming they signed the document in a 
hurry and didn’t know what they were 
signing. Siegel says in the instances he 
has done an agreement using the Com-
pact steps, it has taken about seven to 10 
hours of time.

“I have always done a full reporting 
letter. I had to testify years ago at a case 
where I was one of the drafters and I did 
a full reporting letter. It was ordered to 
be produced and the judge commented 
on it in her decision saying the woman 
knew XYZ,” he says. There are also a col-
lection of mandatory clauses he includes 
to make it “bulletproof ” such as a clause 
about summary judgments. “By follow-
ing these steps it will insulate the lawyers 
from negligence claims and increase the 
number of lawyers who do them and 
far fewer attacks on marriage and cohab 
agreements,” says Siegel. “In order for 
these to be upheld, and to be worth 
something other than toilet paper, you 
need to put your back into it —  a little 
time and money into it.” 


